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MEMORANDUM AND ARTICLES OF ASSOCIATION
Of

Greenway Holding SA

*******************

Title One: Name – Registered Office – Object - Duration
Article 1


A public limited company is founded under the name of Greenway Holding SA, which is governed by this Memorandum and these Articles of Association and, for all unforeseen events, by Title XXVI of the Code of Obligations.

Article 2


The registered office of the Company is in Geneva.

Article 3


The object of the Company is to acquire, administer, take over and control interests, primarily in companies engaged in the exploitation and marketing of products originating in the Caribbean, and in particular, tobacco. 

Article 4


The company is of unlimited duration.

Title II: Share Capital – Shares

Article 5


Share capital is set at the sum of ONE HUNDRED THOUSAND FRANCS (Fr. 100,000.00) fully paid-up.


It is divided into ONE HUNDRED (100) shares of ONE THOUSAND FRANCS (Fr. 1,000.00) each.

Article 6


The shares are registered shares. 


They are numbered and signed by a Director.  


Their transfer is made by endorsement.


The Company shall keep a register of shares, mentioning the name and address of their owners and usufructuaries. 


An instrument shall be required, establishing the acquisition of the shares as owner or usufructuary, for the share to be registered in the register of shares.  


With regard to the Company, anyone who is registered in the register of shares is considered a shareholder or usufructuary.


The registered shares may be converted into bearer shares, at any time, by a resolution of the General Meeting.

Article 7


Each share is indivisible with respect to the Company, which shall recognise only one owner per share. 


Each shareholder has the right to a share in the net profits and proceeds of the winding up of the Company pro rata to the paid-in share capital.


Shareholders are only liable for the obligations provided in the Memorandum and Articles of Association and are not personally liable for the debts of the Company.

Title III: General Meeting
Article 8

The General Meeting is the supreme decision-making power of the Company. 


Its resolutions shall be binding on all shareholders, including those who are neither present nor represented.


The resolutions of the General Meeting that infringe the law or the Memorandum and Articles of Association may be challenged by the Board of Directors or by any shareholder pursuant to the conditions provided in Articles 706, 706 a and 706 b of the Code of Obligations.

Article 9

The General Meeting of Shareholders shall have the inalienable right:

1) 
to adopt and alter the Memorandum and Articles of Association;

2)
to appoint the members of the Board of Directors and auditors;

3)
to approve the annual financial statements, annual report and the Group’s accounts; 

4)
to determine the allocation of net profits as shown in the balance sheet and in particular to determine dividends;

5)
to release the members of the Board of Directors from liability;

6)
to take all decisions reserved for it by law or the Memorandum and Articles of Association.

Furthermore, the General Meeting may remove from office members of the Board of Directors and auditors.  

Article 10

The Annual General Meeting of Shareholders shall be convened once a year, within six months of the close of the financial year.


An Extraordinary General Meeting of Shareholders shall be convened as often as may be necessary.


The following provisions shall apply to both Annual General Meetings and Extraordinary General Meetings.

Article 11

The General Meeting shall be convened by the Board of Directors and, if necessary, by the auditors, the official receivers or the representatives of the creditors.


One or more shareholders, together representing at least ten percent of the share capital, may also request the convening of a General Meeting or the entering of an item of business on the agenda.


Furthermore, shareholders whose shares together represent a nominal value of one million francs, may request the entering of an item of business on the agenda.


The convening of a meeting or entering of an item of business on the agenda must be requested in writing, indicating the subjects of the debate and motions to be put forward.

Article 12

The General Meeting shall be convened at least twenty days before the date of its meeting by certified letter, sent to each of the shareholders or usufructuaries listed in the register of shares of the Company.  


The notice convening the meeting shall specify the items of business included on the agenda and any motions of the Board of Directors or shareholders who have requested a convening of the General Meeting or the entering of an item of business on the agenda.  


The management report and auditors’ report shall be made available for consultation by the shareholders at the registered office of the Company and any such branches as may exist, at least twenty days prior to the Annual General Meeting.


Every shareholder may require that a copy of these documents be delivered to him as soon as possible.


Within the year that follows the Annual General Meeting, every shareholder may have the Company issue to him the management report approved by the Meeting as well as the auditors’ report.


No resolution may be adopted on any items of business that have not so been entered on the agenda, other than on motions to convene an Extraordinary General Meeting or to perform a special audit.


Motions connected with items of business entered on the agenda or debates that are not required to be put to a vote of the meeting need not be notified in advance.

Article 13


Shareholders or their proxies together representing all of the shares issued by the Company may, if no objection is raised, hold a General Meeting without observing the formalities laid down for convening a meeting.  


Provided they are present, this meeting shall have the power validly to debate and transact all business falling within the competence of the General Meeting.

Article 14

With respect to the Company, all shareholders or usufructuaries listed in the register of shares may exercise the right to vote.


Any shareholder may have his shares represented by a third party, whether or not such a person is a shareholder, if such a person is in possession of written proxies.


Should the Company suggest to shareholders that they be represented at a General Meeting by a member of its organs or by another person dependent on it, it shall also appoint an independent person whom the shareholders may instruct to represent them.


The organs, independent representatives and nominees shall inform the Company of the number, type, nominal value and class of shares that they represent.

Article 15


The General Meeting shall be chaired by the Chairman of the Board of Directors or, failing him, by another director or, failing him, by another shareholder.


The Chairman shall appoint the secretary who need not necessarily be a shareholder.  This role may, if necessary, be performed by the public officer who has been requested to draw up the minutes of the meeting in the authentic form.

Article 16

The shareholders shall exercise their right to vote at the General Meeting pro rata to the nominal value of their entire share holding.


Every shareholder has the right to at least one vote, even if he owns only one share.

Article 17

 
The General Meeting shall be deemed validly constituted, irrespective of the number of shareholders present or represented.


All resolutions and appointments of the General Meeting shall require the affirmative vote of an absolute majority of shares represented.


Should a second poll be necessary, a simple majority vote shall suffice.


In the event of a tied vote, the Chairman’s vote shall break the tie.


However, a resolution of the General Meeting must receive at least two-thirds of the votes attached to the shares represented and the absolute majority of the nominal value of the shares represented in order: 


1) 
to alter the corporate object;


2)
to introduce shares with pre-emptive voting rights;


3)
to restrict the transferability of registered shares;


4)
for an authorised or conditional increase in share capital;


5) 
to increase the share capital by means of equity, or against investments in kind or with a view to a take-over of assets and the granting of special advantages;


6)
to limit or abrogate the pre-emptive subscription right;


7)
to transfer the registered office of the Company;


8)
to dissolve the Company without winding-up.

Article 18


The Board of Directors shall take the necessary steps to establish the shareholders’ right to vote.


It shall ensure the minutes are drawn up.  The minutes shall record:


1)
The number, type, nominal value and class of shares represented by the shareholders, the organs, independent representatives and trustee or nominee representatives;


2)
Resolutions and the results of elections;


3)
Requests for information and answers given;


4)
Statements required by the shareholders requesting registration.


The minutes shall be signed by the Chairman and secretary of the meeting.


Shareholders shall be entitled to consult the minutes.

Title IV: Board of Directors
Article 19

The Company shall be managed by a Board of Directors composed of one or more members appointed by the General Meeting.

Article 20


It is not necessary to have one member on the Board of Directors domiciled in Switzerland. (At least one person with signatory power to bind the Company must meet the requirement of a Swiss domicile.) However, at least one member of the Board of Directors shall be empowered to represent the Company (a manager shall not suffice). 
Article 21


The members of the Board of Directors shall serve for one year; this shall terminate at the next Annual General Meeting following the expiry of their term of office.


They shall be eligible for re-appointment.


Should the Board of Directors consist of more than one member, it shall appoint its Chairman and a secretary.  He may be chosen from outside the Board.

Article 22


In the event that the Board of Directors consists of more than one member, its resolutions shall be properly passed by an affirmative vote of a majority of the members present, provided, however, that such majority shall also form a majority of the Board.


The Board of Directors shall be chaired by the Chairman, and failing him, by the vice-chairman, and failing him, by another director.


In the event of a tied vote, the Chairman’s vote shall break the tie.

Article 23


Minutes shall be drawn up of the resolutions and debates of the Board of Directors.


The minutes shall be  signed by the Chairman of the meeting and the secretary, and shall record the members present.


Minutes shall be drawn up even if there is only one person on the Board.


Resolutions of the Board of Directors may be properly passed in the form of a written approval given to a motion, unless one of the members of the Board requests a discussion.  The resolutions must be entered in the minutes.
Article 24

The Board of Directors may resolve all matters not reserved by law or the Memorandum and Articles of Association for the General Meeting.


It shall manage the affairs of the Company inasmuch as it has not delegated the management of same.


It shall have the following non-transferable and inalienable powers and duties:


1)
To exercise the highest level of management of the Company and issue  the necessary instructions.


2)
To determine the organisation of the Company.


3)
To determine the accounting and auditing procedures as well as the financial plan inasmuch as this should be necessary for managing the Company.


4)
To appoint and dismiss the persons responsible for managing and representing the Company.


5)
To exercise strict control over those persons responsible for managing the Company to ensure, in particular, that they comply with the law, the Memorandum and Articles of Association, the By-laws, and issued instructions;


6)
To draw up the annual report, prepare the General Meeting and carry out its resolutions.


7)
To inform the judge in the event of over-indebtedness.


It shall ensure that its members are properly informed.

Article 25


The Board of Directors may delegate any or all of the management of the Company to one or several of its members or to third parties in accordance with the By-laws.


These By-laws shall establish management methods, determine the requisite posts, define the powers and functions of such posts and, in particular, set reporting requirements.  


At the request of shareholders or creditors of the Company who show a credible interest worthy of protection, the Board of Directors shall inform them in writing about the organisation of management.

Article 26


The Board of Directors represents the Company with regard to third parties; it may delegate power to represent the Company to one or more of its members (managing directors) or to third parties (managers) whom it shall empower to sign on behalf of the Company either individually or jointly.

At least one member of the Board of Directors shall be empowered to represent the Company.


The Company may be represented by a person domiciled in Switzerland.


One member of the Board of Directors or one manager shall meet this requirement.


The Board of Directors may also appoint the signing officers and other authorised representatives of the Company.

Title V: Auditors
Article 27

The following companies shall be required to submit their annual accounts and, where appropriate, their group accounts to ordinary inspection of the Auditors:         


1.
public companies, namely companies:    

a.
who have stock exchange-listed investment stocks,   


b.
who are liable for a debenture loan,         


c.
whose assets or turnover represent no less than 20% of the assets or turnover of the group accounts of a company as defined by a and b;                           


2. 
companies which, in the course of two consecutive financial years, exceed two of the following values:


a.
balance-sheet total: 10 million francs,


b.
turnover:  20 million francs,         


c.
employees:  50 full-time jobs on annual average;  and  


3.
companies which are under a duty to draw up group accounts.            


An ordinary inspection of the accounts is also required when shareholders representing together no less than 10% of the share capital demand one. 

When the law does not require an ordinary inspection of the annual accounts, this inspection may be provided by the Articles of Association or resolved by the General Meeting.

Article 27a

When the requirements of an ordinary inspection are not met, the Company shall submit its annual accounts for an Auditors’ restricted inspection.    


With the consent of all of the shareholders, the Company may waive restricted inspection, when its employees do not exceed ten full-time jobs on annual average. 

The Board of Directors may requisition in writing the shareholders' consent. It may set an answer time-limit of no less than 20 days and advise them that a failure to reply is equivalent to a consent.                                 


When shareholders have waived restricted inspection, this waiver shall also be valid in the following years. However, each shareholder shall have the right to demand a restricted inspection no later than ten days before the General Meeting. The latter must then elect the Auditors. 

If need be, the Board of Directors shall take steps to bring the Articles of Association into line and require the Auditors to be struck off the Trade Register.
Article 27b

Public companies shall appoint as Auditors an audit firm subject to State supervision in accordance with the Audit Supervisory Act of the 16th of December 2005. They shall also instruct an audit firm subject to State supervision to conduct such inspections which, according to the law, have to be carried out by an accredited auditor or an accredited chartered accountant.        


Other companies required to conduct an ordinary inspection shall appoint, as Auditors, a chartered accountant accredited within the meaning of the Auditing Supervisory Act of the 16th of December 2005. They shall also instruct an accredited chartered accountant to conduct such inspections which, according to the law, need to be carried out by an accredited auditor.              

Article 27c

Companies required to conduct a restricted inspection shall appoint, as Auditors, an auditor accredited within the meaning of the Audit Supervisory Act of the 16th of December 2005.

Article 27d

When the Company is required to conduct an ordinary inspection, Articles 728CO, 728a CO, 728b CO and 728c CO shall govern the matters concerning the independence and the powers and duties of the Auditors. 
Article 27e

When the Company is required to conduct a restricted inspection, Articles 729CO, 729a CO and 729b CO shall govern the matters concerning the independence and the powers and duties of the Auditors.
Article 27f

The General Meeting shall elect the Auditors.


One or more natural or legal persons as well as partnerships shall be eligible as the Auditors.


Financial audits by public authorities or their collaborators are eligible as Auditors if they meet the requirements of the law. The provisions relating to independence are applicable by analogy.

At least one member of the Auditors must have its domicile or registered office in Switzerland or a branch registered at the Trade Register.

Article 27g

The Auditors shall be elected for a term of one financial year. Their term of office shall end upon approval of the most recent annual financial statements. They may be reappointed.

In an ordinary inspection, the person who conducts the inspection may exercise this office for no longer than seven years. He may hold the same office again only after an interval of three years.

When an Auditor resigns, he shall state the reasons for same to the Board of Directors, which shall give notice of such to the next General Meeting. 

The General Meeting may remove the Auditors from office at any time, with immediate effect. 
Article 27h

The Board of Directors shall submit all documents to the Auditors and send them all information they need in order to discharge their duties; on request it shall send them this information in writing. 

The Auditors shall maintain the confidentiality of their findings, unless the law requires them to disclose same. They shall maintain the confidentiality of Company matters when they prepare their report, when they issue the obligatory opinions, and when they provide information at the General Meeting. 
Article 27i

The Auditors shall put down in writing all auditing services they provide; furthermore, they shall retain the auditors’ reports and all important documents for ten years. Data recorded on computerised media shall be accessible for the same length of time.

The documents must allow for effective supervision of compliance with legal provisions. 

Article 27j

For companies required to have their annual financial statements and, where appropriate, their group accounts audited, the auditors’ report shall be made available before the General Meeting approves the annual financial statements and group accounts and makes a decision on the allocation of net profits. 


In the event of an ordinary inspection, the Auditors shall be present at the General Meeting. The General Meeting may waive the presence of the Auditors by way of a unanimous resolution. 

If the auditors’ report has not been presented, the decisions approving the annual financial statements and group accounts, as well as the decision regarding the allocation of net profits shall be null and void. If the provisions relating to the presence of the Auditors are not respected, such decisions may be rescinded. 
Article 28

When the Company does not have all the prescribed organs or when one of such organs is not composed in accordance with legal provisions, a shareholder, a creditor or the official at the Trade Register may ask the judge to take the necessary measures. The judge may, in particular:

1. Set a time limit for the Company to restore the legal situation, under penalty of dissolution of the Company;

2. appoint the missing organ or a commissioner;

3. announce the dissolution of the Company and order its winding-up according to the provisions applicable to bankruptcy.


If the judge appoints the missing organ or a commissioner, he shall determine the term for which the appointment is valid. He shall compel the Company to bear the costs and to pay a consideration to the persons appointed. 

The Company may, for just cause, ask the judge to dismiss persons whom it has appointed. 
Title VI: Financial Statements - Reserve Fund - Dividends
Article 29

The financial year shall begin on the first day of January and end on the thirty-first day of December of each year.  

Article 30

The Board of Directors shall draw up a management report for each financial year, which shall include the annual financial statements and annual report, pursuant to the provisions of Articles 662 et seq. of the Code of Obligations.

Article 31

A sum equal to five percent of the net profits from the financial year shall be set aside for the purposes of a general reserve until such time as the fund has reached twenty percent of the paid-up share capital. 


The balance of the net profits from the financial year shall be distributed in accordance with the resolutions of the General Meeting, upon the recommendation of the Board of Directors.


The compulsory legal provisions pertaining to reserve funds must be respected.
Article 32


The Board of Directors shall determine when a dividend is to be paid.


The dividend may only be determined after the allocations to the statutory and legal reserve funds have been made in accordance with legal requirements and the Articles of Association.


Dividends may only be paid from the net profits as shown in the balance sheet and reserves created for the purpose.


Any dividend remaining unclaimed for a period of five years after it has been declared shall be automatically forfeited for the benefit of the Company.

Title VII: Winding Up
Article 33

If the Company should be wound up for reasons other than bankruptcy or a court judgment, the winding up thereof shall be carried out by the Board of Directors, unless the General Meeting should appoint other official receivers.


At least one of the official receivers must be domiciled in Switzerland and be empowered to represent the Company.

Article 34


During winding up, the powers of the Company’s organs shall be limited to acts necessary for this operation and which by their very nature do not fall within the competence of the official receivers.


The General Meeting of Shareholders shall retain the right to approve the accounts of the winding up and to release the official receiver(s) from liability.


The official receiver or official receivers may, should they deem fit and in the absence of any resolution to the contrary by the General Meeting, sell by agreement any and all real property that may belong to the Company. They may, by virtue of a resolution of the General Meeting, vest in third parties, against payment or other valuable consideration, the assets and liabilities of the dissolved Company.


Any liquid assets remaining after payment of all outstanding debts shall be distributed in accordance with the provisions of Article 745 of the Code of Obligations.
Title VIII: Notices – Jurisdiction

Article 35


Notices of the Company shall be deemed to have been validly made when published in the Feuille Officielle Suisse du Commerce.

Article 36

Any disputes that may arise during the Company’s existence or winding up, either between the shareholders and the Company or its directors and auditors, or between the shareholders themselves in respect of company matters, shall be submitted to the jurisdiction of the courts of the Canton in which the Company has its registered office, subject to appeal to the Federal Court


Made and signed in Geneva on 21 July 2010.

Stamped “ne varietur” by the undersigned parties to remain affixed to the record of the minutes of the Extraordinary General Meeting of Greenway Holding S.A., received by Mr. Pierre Natural, Notary in Geneva, on this day.

[three signatures]
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